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DETAILED ACTION 

1 . This action is in response to applicant's amendment received on 04/23/2007. 

Allowable Subject Matter 

2. The indicated allowability of claims 4-8 and 23-25 is withdrawn in view of the 
newly discovered reference(s) to Moskovich. Rejections based on the newly cited 
reference(s) follow. The indicated allowability of claims 12-14, 21, and 27-29 is 
withdrawn. 

Drawings 

3. The drawings were received on 04/23/2007. These drawings are acceptable. 

Claim Objections 

4. Claims 19 and 27 are objected to because of the following informalities: claims 
19 and 27 states, an instrument for inserting an instrument. The examiner believes this 
is meant to be an instrument for inserting an implant and will be understood as such for 
examination purposes. Appropriate correction is required. 

Claim Rejections - 35 USC §112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter, which the applicant regards as his invention. 

6. Claims 1,19, and 21 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

7. Regarding claims 1 and 21 , the claims state that the guide flanges are aligned 
with a side of the other guide member that is opposite the side of the other guide 
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member including the guide flange. The examiner is unclear regarding the limitation the 
applicant is trying to convey with the claim language mention above. The examiner will 
interpret the claim language as follows for examination purposes, a first guide flange is 
aligned with a side of the first guide member and a second guide flange is aligned with a 
side of the second guide member, wherein the first and second guide flanges are on 
opposite sides of the first and second guide members. 

8. Claim 1 9 recites the limitation "said first and second sides" in line 7. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

10. Claims 1, 9, 12-14, 17-21, 26, 29, and 37-40 are rejected as understood under 
35 U.S.C. 102(b) as being anticipated by Weissman (U.S. Patent 4,758,1 59). 

Regarding claim 1 , Weissman discloses a device comprising a proximal portion 
including a frame and a distal portion including first and second guide members 
extending distally from the frame (see Figure 1 below). The first and second guide 
member include opposite first and second sides extending between a proximal end and 
a distal end, a guide surface extending from the proximal end to the distal end between 
the first and second sides, and a guide flange extending along only one of the first and 
second sides projecting from a guide surface of the corresponding one of the first and 
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second guide members toward the guide surface of the other of the first and second 
guide members, wherein the guide surfaces of the first and second guide members 
oriented towards each other, a first guide flange is aligned with a side of the first guide 
member and a second guide flange is aligned with a side of the second guide member, 
wherein the first and second guide flanges are on opposite sides of the first and second 
guide members. The examiner believes that when the device of Weissman is viewed 
from the distal end the guide members from L-shapes. The examiner believes that the 
guide flange of one guide member is on the right side of the guide member and the 
guide flange of the other guide member is on the left side of the guide member. 
Regarding claim 9, Weissman discloses a device wherein guide surfaces are planar. 
Regarding claim 12, Weissman discloses a device wherein the frame includes a 
stationary arm and a moveable arm, wherein one of the first and second guide 
members is coupled to the stationary arm and the other of the first and second guide 
members is coupled to the moveable arm. Regarding claim 13, Weissman discloses a 
device wherein the stationary arm and the moveable arm are transversely oriented to 
the first and second guide members. The examiner believes that the first and second 
guide members are transversely oriented to the surfaces of the stationary arm and the 
moveable arm from which the first and second guide members extend. Since the first 
and second guide members are transversely oriented to the surfaces of the stationary 
arm and the moveable arm the examiner believes that the first and second guide 
members meet the limitation of being transversely oriented with the stationary arm and 
the moveable arm. Regarding claim 14, Weissman discloses an element extending from 
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the stationary arm that is capable of being used as a handle. Regarding claim 17, 
Weissman discloses a device wherein the guide surfaces are parallel with one another. 
Regarding claim 18, Weissman discloses a device wherein the frame portion is capable 
of moving the guide members away from and toward one another while keeping the 
guide surfaces parallel. Regarding claims 19 and 20, Weissman discloses a device 
comprising a proximal portion including a frame and a distal portion including first and 
second guide members extending distally from the arms of the frame. The frame 
includes a stationary arm and a moveable arm coupled to the stationary arm, wherein 
the stationary arm and the moveable arm are transversely oriented to the first and 
second guide members as discussed above. The first and second guide members 
include a proximal end, a distal end, a first side, a second side, and a guide surface 
extending from the proximal end to the distal end between the first and second sides, 
wherein the guide surface of the first and second guide members are oriented towards 
one another. The first and second guide members are capable of moving toward and 
away from one another by moving the moveable arm relative to the stationary arm. 
Further regarding claim 20, Weissman discloses a device wherein the guide flange 
extends along only one of the first and second sides, the guide flange projecting from 
the guide surface of the corresponding guide member towards the guide surface of the 
other guide member. Regarding claim 21 , Weissman discloses a device wherein a first 
guide flange is aligned with a side of the first guide member and a second guide flange 
is aligned with a side of the second guide member, wherein the first and second guide 
flanges are on opposite sides of the first and second guide members as discussed 
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above. Regarding claim 26, Weissman discloses a device wherein the guide surfaces 
are planar. Regarding claim 29, Weissman discloses an element extending from the 
stationary arm that is capable of being used as a handle. Regarding claim 37, 
Weissman discloses a device wherein the guide surfaces are parallel with one another 
and the frame portion is capable of moving the guide members away from and toward 
one another while keeping the guide surfaces parallel. Regarding claim 38, Weissman 
discloses a device comprising a proximal portion including a frame and a distal portion 
including first guide member and a second guide member extending along the first 
guide member. The frame is coupled to the first and second guide members capable of 
moving the first and second guide members away from one another with the guide 
surfaces remaining generally parallel, wherein the frame is transversely oriented to the 
guide members adjacent the proximal ends of the guide members and the guide 
members define a proximal opening in between capable of receiving an implant for 
positioning between the guide surfaces of the guide members. The first and second 
guide members include a guide surface oriented toward the guide surface of the other 
guide member, wherein the guide surfaces are generally parallel with one another. 
Regarding claim 39, Weissman discloses a device wherein the frame includes a 
stationary arm coupled to one of the first and second guide members and a moveable 
arm coupled to the other of the first and second guide members, wherein the moveable 
arm is capable of being movably coupled to the stationary arm. Regarding claim 40, 
Weissman discloses a device wherein the guide members include guide flanges 
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extending along the guide members capable of confining an implant between the guide 
flanges as the implant is moved along the guide surfaces. 

Figure 1 


1 1 . Claims 49 and 51 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Fuss (U.S. Publication 2002/0045904). 

Regarding claim 49, Fuss discloses a device comprising a proximal portion 
including a frame with a first arm and a second arm and a distal portion including first 
and second guide members extending distally from the first and second arms, wherein 
are capable of being moved toward and away from one another by moving the first arm 
relative to the second arm (see Figure 2 below). The first and second guide members 
include opposite first and second sides extending between a proximal end and a distal 



Distal Portion/ 
Guide Members 


Application/Control Number: 10/680,358 Page 8 

Art Unit: 3733 

end, a guide surface extending from the proximal end to the distal end between the first 
and second sides and being oriented toward the guide surface of the opposite guide 
member, and a width between the first and second sides greater than the width of an 
implant to be positioned between the guide surfaces. Regarding claim 51, Fuss 
discloses a device wherein the first arm is capable of being moved and the second arm 
is stationary. 



Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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13. Claims 3-8 and 22-25 are rejected as understood under 35 U.S.C. 103(a) as 
being unpatentable over Weissman (U.S. Patent 4,758,1 59) in view of Moskovich (U.S. 
Patent 5,431 ,658). 

Regarding claims 3-8 and 22-25, Weissman discloses the invention as claimed 
except for the guide members including an abutment member adjacent the distal end, a 
support member extending distally from the abutment member, and the guide surfaces 
including a plurality guide rails. Moskovich teaches a device comprising an abutment 
member adjacent the distal end of the guide members, a support member extending 
distally from the abutment member, and the guide surfaces including a plurality of guide 
rails in order to limit the insertion of the guide members into the patient, to distract two 
sections of bone, and to prevent the implant from rotating or slipping. It would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
to manufacture the device of Weissman wherein the guide members include an 
abutment member adjacent the distal end, a support member extending distally from the 
abutment member, and the guide surfaces including a plurality of guide rails in view of 
Moskovich in order to limit the insertion of the guide members into the patient, to distract 
two sections of bone, and to prevent the implant from rotating or slipping. 

Regarding claims 6 and 25, the combination of Weissman and Moskovich 
disclose a device wherein the guide rails terminate at a location along the guide surface 
adjacent the abutment member. 

Allowable Subject Matter 

14. Claims 1 1 and 27 are allowed. 
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15. Claims 10, 15, 16, 30-36, 50 and 52 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

Response to Arguments 

16. Applicant's arguments with respect to claims 1 , 3-27, 29-40, and 49-52 have 
been considered but are moot in view of the new ground(s) of rejection. The examiner 
has presented new grounds for rejection and withdrawn previously indicated allowability 
as discussed above making this office action non-final. 

Conclusion 

17. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for cited references the examiner felt were relevant 
to the application. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is 571-272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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